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statement which, at the time and in
the light of the circumstances under
which it is made, is false or misleading
with respect to any material fact, or
which omits to state any material fact
necessary in order to make the state-
ments therein not false or misleading
or necessary to correct any statement
in any earlier communication with re-
spect to the solicitation of a proxy for
the same meeting or subject matter
which has become false or misleading.

(b) The fact that a proxy statement,
form of proxy or other soliciting mate-
rial has been filed with or examined by
the Commission shall not be deemed a
finding by the Commission that such
material is accurate or complete or not
false or misleading, or that the Com-
mission has passed upon the merits of
or approved any statement contained
therein or any matter to be acted upon
by security holders. No representation
contrary to the foregoing shall be
made.

NOTE: The following are some examples of
what, depending upon particular facts and
circumstances, may be misleading within
the meaning of this section.

(a) Predictions as to specific future market
values.

(b) Material which directly or indirectly
impugns character, integrity or personal rep-
utation, or directly or indirectly makes
charges concerning improper, illegal or im-
moral conduct or associations, without fac-
tual foundation.

(c) Failure to so identify a proxy state-
ment, form of proxy and other soliciting ma-
terial as to clearly distinguish it from the
soliciting material of any other person or
persons soliciting for the same meeting or
subject matter.

(d) Claims made prior to a meeting regard-
ing the results of a solicitation.

(Secs. 19(a), 3(b), 23(a)(1), 20, 319(a), 48 Stat.
85, 882, 901; sec. 209, 48 Stat. 908; 49 Stat. 833;
sec. 203(a), 49 Stat. 704; sec. 8, 49 Stat. 1379; 53
Stat. 1173; secs. 3, 18, 89 Stat. 97, 155; sec.
308(a)(2), 90 Stat. 57; 15 U.S.C. 77s(a), 78c(b),
78w(a)(1), 79t, 77sss(a))

[31 FR 212, Jan. 7, 1966, as amended at 41 FR
19933, May 14, 1976; 44 FR 38815, July 2, 1979;
44 FR 68456, Nov. 29, 1979]

§ 240.14a–10 Prohibition of certain so-
licitations.

No person making a solicitation
which is subject to §§ 240.14a–1 to
240.14a–10 shall solicit:

(a) Any undated or postdated proxy;
or

(b) Any proxy which provides that it
shall be deemed to be dated as of any
date subsequent to the date on which it
is signed by the security holder.

[17 FR 11434, Dec. 18, 1952]

§ 240.14a–11 [Reserved]

§ 240.14a–12 Solicitation before fur-
nishing a proxy statement.

(a) Notwithstanding the provisions of
§ 240.14a–3(a), a solicitation may be
made before furnishing security hold-
ers with a proxy statement meeting
the requirements of § 240.14a–3(a) if:

(1) Each written communication in-
cludes:

(i) The identity of the participants in
the solicitation (as defined in Instruc-
tion 3 to Item 4 of Schedule 14A
(§ 240.14a–101)) and a description of their
direct or indirect interests, by security
holdings or otherwise, or a prominent
legend in clear, plain language advising
security holders where they can obtain
that information; and

(ii) A prominent legend in clear,
plain language advising security hold-
ers to read the proxy statement when
it is available because it contains im-
portant information. The legend also
must explain to investors that they
can get the proxy statement, and any
other relevant documents, for free at
the Commission’s web site and describe
which documents are available free
from the participants; and

(2) A definitive proxy statement
meeting the requirements of § 240.14a–
3(a) is sent or given to security holders
solicited in reliance on this section be-
fore or at the same time as the forms
of proxy, consent or authorization are
furnished to or requested from security
holders.

(b) Any soliciting material published,
sent or given to security holders in ac-
cordance with paragraph (a) of this sec-
tion must be filed with the Commission
no later than the date the material is
first published, sent or given to secu-
rity holders. Three copies of the mate-
rial must at the same time be filed
with, or mailed for filing to, each na-
tional securities exchange upon which
any class of securities of the registrant
is listed and registered. The soliciting
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material must include a cover page in
the form set forth in Schedule 14A
(§ 240.14a–101) and the appropriate box
on the cover page must be marked. So-
liciting material in connection with a
registered offering is required to be
filed only under § 230.424 or § 230.425 of
this chapter, and will be deemed filed
under this section.

(c) Solicitations by any person or
group of persons for the purpose of op-
posing a solicitation subject to this
regulation by any other person or
group of persons with respect to the
election or removal of directors at any
annual or special meeting of security
holders also are subject to the fol-
lowing provisions:

(1) Application of this rule to annual re-
port. Notwithstanding the provisions of
§ 240.14a–3 (b) and (c), any portion of the
annual report referred to in § 240.14a–
3(b) that comments upon or refers to
any solicitation subject to this rule, or
to any participant in the solicitation,
other than the solicitation by the man-
agement, must be filed with the Com-
mission as proxy material subject to
this regulation. This must be filed in
electronic format unless an exemption
is available under Rules 201 or 202 of
Regulation S–T (§ 232.201 or § 232.202 of
this chapter).

(2) Use of reprints or reproductions. In
any solicitation subject to this
§ 240.14a–12(c), soliciting material that
includes, in whole or part, any reprints
or reproductions of any previously pub-
lished material must:

(i) State the name of the author and
publication, the date of prior publica-
tion, and identify any person who is
quoted without being named in the pre-
viously published material.

(ii) Except in the case of a public or
official document or statement, state
whether or not the consent of the au-
thor and publication has been obtained
to the use of the previously published
material as proxy soliciting material.

(iii) If any participant using the pre-
viously published material, or anyone
on his or her behalf, paid, directly or
indirectly, for the preparation or prior
publication of the previously published
material, or has made or proposes to
make any payments or give any other
consideration in connection with the

publication or republication of the ma-
terial, state the circumstances.

Instructions to § 240.14a–12:
1. If paper filing is permitted, file eight

copies of the soliciting material with the
Commission, except that only three copies of
the material specified by § 240.14a–12(c)(1)
need be filed.

2. Any communications made under this
section after the definitive proxy statement
is on file but before it is disseminated also
must specify that the proxy statement is
publicly available and the anticipated date
of dissemination.

[64 FR 61456, Nov. 10, 1999]

§ 240.14a–13 Obligation of registrants
in communicating with beneficial
owners.

(a) If the registrant knows that secu-
rities of any class entitled to vote at a
meeting (or by written consents or au-
thorizations if no meeting is held) with
respect to which the registrant intends
to solicit proxies, consents or author-
izations are held of record by a broker,
dealer, voting trustee, bank, associa-
tion, or other entity that exercises fi-
duciary powers in nominee name or
otherwise, the registrant shall:

(1) By first class mail or other equal-
ly prompt means:

(i) Inquire of each such record holder:
(A) Whether other persons are the

beneficial owners of such securities and
if so, the number of copies of the proxy
and other soliciting material necessary
to supply such material to such bene-
ficial owners;

(B) In the case of an annual (or spe-
cial meeting in lieu of the annual)
meeting, or written consents in lieu of
such meeting, at which directors are to
be elected, the number of copies of the
annual report to security holders nec-
essary to supply such report to bene-
ficial owners to whom such reports are
to be distributed by such record holder
or its nominee and not by the reg-
istrant;

(C) If the record holder has an obliga-
tion under § 240.14b–1(b)(3) or § 240.14b–
2(b)(4)(ii) and (iii), whether an agent
has been designated to act on its behalf
in fulfilling such obligation and, if so,
the name and address of such agent;
and

(D) Whether it holds the registrant’s
securities on behalf of any respondent
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